The regulation of internal armed conflict by international law has come a long way in a very short space of time. Until the early 1990s, there were a minimum of international law rules applicable to internal armed conflict. Today, the situation has changed almost beyond recognition with a healthy body of international law applicable to internal armed conflict. This change has taken place in three principal ways -through analogy to the law of international armed conflict, through resort to international human rights law, and through the use of international criminal law.
Introduction
The increased regulation of internal armed conflict by international law is to be applauded. The problems posed by internal armed conflicts are well-known -they represent the vast majority of armed conflicts in the world today; they give rise to many of the most egregious atrocities; and yet, historically, they suffered from lack of regulation.
The regulation of internal armed conflict has come about in two distinct stages. The first relates to the period up to approximately the early 1990s. During this time, there existed minimal regulation of internal armed conflict. Until 1949, and the conclusion of Article 3 common to the four Geneva Conventions, generally speaking, only internal armed conflicts recognized as reaching the level of belligerency or insurgency were regulated by international law. Others were regulated on an ad hoc basis, but these were relatively few in number. In the period between 1949 and the early 1990s, a broader category of internal armed conflict was regulated, but by relatively few rules of international humanitarian law. At the conventional level, regulation took place through the Hague Convention for the Protection of Cultural Property and Protocol II Additional to the 1949 Geneva Conventions. At the customary level, the situation proved rather more uncertain.
Things have changed dramatically in the period since the early 1990s, which represents the beginning of the second stage of regulation. Today there exists a clear corpus of international law -conventional and customary -governing internal armed conflict. This body has developed along three principal lines. First, the law of internal armed conflict has been modelled on, and assimilated to, the law of international armed conflict. The law of international armed conflict is considered the high watermark of legal regulation, the pinnacle to which the law of internal armed conflict should aspire. Secondly, the law of internal armed conflict has drawn on international criminal law to fill out its substantive content. Thirdly, it has drawn on international human rights law. Indeed, international criminal law and international human rights law have become linked inextricably with international humanitarian law in the regulation of internal armed conflict. These three approaches -regulation by analogy to the law of international armed conflict, the use of international criminal law, and the resort to international human rights law -have led to the creation of an 'international law of internal armed conflict'.
The international law of internal armed conflict developed along these three lines primarily because of the resistance of states to the direct regulation of internal armed conflict through international humanitarian law. Thus, it was only through these creative means that the law of internal armed conflict could be built up. States have been far less reluctant to regulate the conduct of international armed conflict; thus, historically, that branch of law has been more advanced than its internal counterpart. In light of the criticism of the international/internal armed conflict distinction and the advantages of a uniform body of international humanitarian law, analogizing to the law of international armed conflict made perfect sense. As regards international human rights law, in the period between 1949 and the early 1990s, the development of that body of law gained far greater traction than did the law of internal armed conflict. Given the similarities between international human rights law and the 'Geneva' aspects of international humanitarian law, international human rights law has proven attractive in the regulation of internal armed conflict. The huge growth of international criminal law since the mid 1990s, coupled with the close relationship between international criminal law and international humanitarian law, has meant that that body, too, has proven useful in regulating internal armed conflict.
However, each of these approaches suffers from certain limitations and gives rise to some difficulties. This is due, primarily, to the existing focus to date on the similarities between international armed conflicts and internal armed conflicts, and between international humanitarian law on the one side and international criminal law and international human rights law on the other. Insufficient attention has been paid to the differences between each of them. Regulation by analogy and resort to other bodies of law can take us only so far. In order to proceed to a third stage of regulation, one which truly meets the particularities of the internal armed conflict situation, we need to pay closer attention to the differences between these conflicts and these bodies.
The primary difference between an international and an internal armed conflict is the actors taking part in them. International armed conflicts are traditionally fought between states; internal armed conflicts are fought between a state and a non-state armed group or between opposing armed groups. The difference, then, is obvious, yet the implications of this difference have not been followed through. The differing actors involved in the two types of armed conflict suggest that, at the very least, certain legal norms cannot be transposed directly from the international armed conflict to the internal armed conflict without some modification. Yet, introducing armed groups into the equation has not always resulted in a translation of the relevant norms.
The differences between international humanitarian law on the one hand and international criminal law and international human rights law on the other also pose potential difficulties. International criminal law gives rise to individual criminal responsibility and, accordingly, certain provisions of war crimes law are interpreted in a narrower fashion than their international humanitarian law counterparts. If care is not taken, this narrower reading of a war crime will come to replace the broader interpretation of the international humanitarian law rule. Complexities also arise in the use of international human rights law. International human rights law was designed originally to govern the state/individual relationship, with the state the bearer of the obligation and the individual the possessor of the right. If international human rights law is to be applied directly in situations of internal armed conflict, this vertical relationship may require re-thinking, with non-state armed groups potentially being held subject to human rights obligations.
These differences do not suggest that the existing approaches of regulation by analogy and resort to other bodies of international law have been misplaced, nor do they call for a wholesale transformation of the applicable law. The regulation of internal armed conflict through international law has come a long way in a very short space of time. The existing approaches filled what was largely a blank canvas; but, today, the canvas is no longer blank. Accordingly, a step back is needed in order to assess where the law currently stands and what further work needs to be done. How would this third stage of regulation, this re-envisaged international law of internal armed conflict, look? At least four things are ripe for consideration. First, gaps in existing regulation, which have resulted from regulation by analogy, would be identified and new norms would be created so as to fill those gaps. Secondly, existing norms which are beyond the reach of non-state armed groups would be identified and tailored to meet the capabilities of the armed group while retaining their essence. Thirdly, all the rules would be binding on all parties to the conflict and not solely on one side or the other. Fourthly, the methodology by which the norms are created would be revisited.
This article considers these issues and proceeds in the manner set out above. Section 2 briefly describes the minimal regulation of internal armed conflict up to the 1990s. Section 3 demonstrates that there is, now, a detailed body of international law applicable to internal armed conflict and that this body of law has come about primarily through analogy to the law of international armed conflict as well as through resort to international criminal law and international human rights law (section 3A). However, these approaches suffer from some drawbacks and have taken us only so far, primarily because of a tendency to emphasize similarities while failing to recognize important differences (section 3B). Section 4 proposes a re-envisaging of the international law of internal armed conflict, outlining certain concrete measures which need to be taken in order to make the international law of internal armed conflict truly fit for purpose.
Stage 1: Minimal Regulation of Internal Armed Conflict
The body of international law which regulates internal armed conflict has changed beyond all recognition. Traditionally, states have been reluctant to allow international law to regulate internal armed conflict due to a perception that this constitutes a violation of state sovereignty and interference in their internal affairs. 1 Thus, prior to the Geneva Conventions of 1949, there was little by way of regulation of internal armed conflict through international law. Only rarely was internal violence regulated by international law, primarily through recognition of insurgency or belligerency. 2 A second means of regulating the fighting -important, and today rather neglected -was regulation through the conclusion of ad hoc agreements between the warring factions, or through unilateral declarations issued to one side's own forces. 3 However, this too was somewhat infrequent. Post-1949 , and until as late as the 1990s, international law regulated internal armed conflicts well beyond the limited category of recognized insurgency or 1 See, e.g., Official Records of the Diplomatic Conference on the Reaffirmation and Development of International Humanitarian Law Applicable in Armed Conflicts, Geneva 1974 Geneva -1977 , v, at 103, para. 15 (Delegate of Romania); v, at 381, para. 9 (Delegate of Iraq); vii, at 61, para. 11 (Delegate of Pakistan); vii, at 72, para. 75 (Delegate of Chile); viii, at 205, para. 17 (Delegate of Argentina). 2 For the practice see E. Castrén, Civil War (1966) . 3 See, e.g., Tratado de Regularización de la Guerra (26 Nov. 1820), concluded in the course of the Colombian war of independence. See also the Instructions of General Dufour of 4 Nov. 1847 and 5 Nov. 1847, issued in the course of the Swiss civil war of 1847. Both pre-date the Lieber Code.
belligerency and was not limited to the ad hoc conclusion of bilateral agreements or unilateral declarations. However, only a minimum of conventional and customary international law rules applied to internal armed conflict. At the conventional level, this consisted of Article 3, common to the four Geneva Conventions of 1949 ('common Article 3'); Article 19 of the 1954 Hague Convention for the Protection of Cultural Property ('1954 Hague Convention'); and Protocol II Additional to the 1949 Geneva Conventions, concluded in 1977 ('Additional Protocol II ') .
Each instrument provided only a modicum of protection for those caught up in an internal armed conflict. Almost immediately after it was concluded, common Article 3 was hailed as a 'convention in miniature '. 4 However, that very expression was first used during the Diplomatic Conference at which the Article was adopted as a criticism of the provision and the meagre regulation of internal armed conflict. 5 Article 19 of the 1954 Hague Convention, though useful, is limited in its subject matter, necessarily so as it is a provision in a treaty regulating the protection of cultural property. Additional Protocol II, still the only treaty devoted solely to the law of internal armed conflict, represents a pared-back version of what had been hoped for and its sparse text betrays its nature as a last-minute compromise. 6 At the level of customary international law, the position was even less clear. It was generally agreed, at least by the mid-1980s, 7 that there was some customary international humanitarian law of internal armed conflict; however, identification of the customary rules proved rather more elusive. The International Court of Justice in Nicaragua took the view that the rules contained in common Article 3 reflected 'elementary considerations of humanity' applicable in international and internal armed conflicts alike. 8 But beyond this, the position proved rather murky. General Assembly Resolutions 2444 (XXIII) (1968) and 2675 (XXV) (1970), with their various protections for the civilian population, were considered to reflect the state of customary 4 Leading texts refer to it in this way: see, e.g., J. Pictet (ed. international law applicable to all armed conflicts. 9 However, even this may be to overstate the case. GA Resolution 2675 (XXV) contains a prohibition on the resort to belligerent reprisals against the civilian population, yet a similar conclusion reached 30 years later attracted considerable criticism. 10 Leading commentators expressed their views on the customary international law status of particular Additional Protocol II provisions, but the relevant provisions were few and far between and the views of commentators were not always consistent with one another.
11 As late as 1994, the Commission of Experts appointed to investigate violations of international humanitarian law committed in the former Yugoslavia wrote that ' [i]t is unlikely that there is any body of customary international law applicable to internal armed conflict which does not find its root in' common Article 3, Additional Protocol II, and Article 19 of the 1954 Hague Convention.
12 Thus, precisely which rules, beyond common Article 3, had customary status was unclear and did not benefit from uniform agreement.
Various attempts were made to develop the body of law applicable to the regulation of internal armed conflict. However, these initiatives existed at the level of private bodies -principally the International Committee of the Red Cross, the International Institute for Humanitarian Law, and the Institut de Droit International. 13 Although these private initiatives were important, states never really took up the various proposals. Thus, until the early 1990s, the regulation of internal armed conflict through international law proved minimal. 9 For the view that the principles contained in GA Res 2444 (XXIII) (1968) reflects customary international law see, e.g., the United States, excerpted in 67 AJIL (1973) 
Stage 2: A Body of International Law Applicable to Internal Armed Conflict
Today, the situation is altogether different; there has been a revolution in the regulation of internal armed conflict. A healthy body of international law existsconventional and customary in nature -which is applicable to internal armed conflict. This body, which may be characterized as the 'international law of internal armed conflict', has emerged through three principal means. First and primarily, it has been modelled on the law of international armed conflict. The second way in which it has developed is through resort to international criminal law. Thirdly, international human rights law has played an important role in the regulation of internal armed conflict.
A Identifying the International Law of Internal Armed Conflict

Modelling on the Law of International Armed Conflict a Conventional international humanitarian law
International humanitarian law treaties concluded in the last two decades regulate internal armed conflict as a matter of course. This is not to say that international armed conflicts and their internal counterparts are always treated alike; on occasion, their legal regulation varies. However, international humanitarian law treaties do apply to both sorts of armed conflicts. Yet, when drafting an international humanitarian law treaty, it is the international armed conflict that treaty negotiators have in mind. This is necessarily the case with 'older' treaties, which were intended to apply solely to international armed conflict, with their extension to internal armed conflict coming about at a later date through amendment. However, even in respect of treaties which are intended to govern both international and internal armed conflict, the template used remains that of the international armed conflict. This is even true of the sole treaty that applies to internal armed conflict alone.
Consider the case of 'older' treaties which are sometimes amended to bring internal armed conflict within their purview. During the first Review Conference for the Convention on Certain Conventional Weapons (Convention on CCW), the Mines Protocol (Protocol II to the Convention on CCW) was amended to include internal armed conflicts within its scope. 14 The original limitation to international armed conflict was recognized as a shortcoming, given that the majority of casualties of land mines are to be found in states involved in an internal armed conflict.
15 Some years later, the framework Convention on CCW itself was amended, precisely so 14 The amended scope of application reads: 'This Protocol shall apply, in addition to situations referred to in Article 1 of this Convention, to situations referred to in Article 3 common to the four Geneva Conventions of 12 August 1949. This Protocol shall not apply to situations of internal disturbances and tensions, such as riots, isolated and sporadic acts of violence and other acts of a similar nature, as not being armed conflicts' (Art. 1(2)). 15 See Matheson, ' The Revision of the Mines Protocol', 91 AJIL (1997) 158, at 159.
as to apply to internal armed conflict. 16 This amendment had broad support. 17 Indeed, certain states had taken the view that the Convention should apply to internal armed conflict even prior to the amendment.
18 Accordingly, Protocols I-IV to the framework Convention are applicable to internal armed conflict for states which ratify the amendment to the framework Convention. 19 Thus, drafting the instrument with the international armed conflict in mind is necessarily the case for the more historical treaties; but it is equally true of more recent treaties designed for application in all types of armed conflict.
That the international armed conflict is viewed as the archetypal armed conflict becomes apparent when we consider two instruments -the Rome Statute of the International Criminal Court ('Rome Statute') and the 1954 Hague Convention. Article 8 of the Rome Statute contains two lists of war crimes: those applicable in international armed conflict and those applicable in internal armed conflict, with the former list being far more extensive than the latter. The list of war crimes in internal armed conflict was largely drawn from the list of war crimes applicable to international armed conflict.
20 This is exemplified in Belgium's proposal to the Review Conference of the Statute of the International Criminal Court to add to the list of war crimes applicable in internal armed conflict. Belgium provides as its justification for the inclusion of certain weapons in the list of war crimes applicable in internal armed conflict the fact that ' [t]he use of the weapons listed in this draft amendment is already incriminated by [Article 8(2)(b)(xvii)-(xix)] of the Statute in 16 Art. 1 of the framework Convention originally provided that the 'Convention and its annexed Protocols shall apply in the situations referred to in Article 2 common to the Geneva Conventions . . . including any situation described in paragraph 4 of Article 1 of Additional Protocol I to these Conventions'. This was amended during the second review conference to 'also apply to situations referred to in Article 3 common to the 1949 Geneva Conventions '. 17 There was no opposition to the extension; indeed, numerous states spoke in favour of the amendment. See case of an international armed conflict '. 21 Thus, the model was, and is, that of the law of international armed conflict.
For its part, the 1954 Hague Convention contains a number of rules relating to the protection of cultural property in situations of armed conflict. Article 19 provides that, ' [i]n the event of an armed conflict not of an international character occurring within the territory of one of the High Contracting Parties, each party to the conflict shall be bound to apply, as a minimum, the provisions of the present Convention which relate to respect for cultural property'. This provision is not a model of clarity; quite what is meant by the provisions that relate to the respect for cultural property is unclear. Different views have been expressed on the subject, with some taking the position that the reference is to Article 4 of the Convention alone, 22 while others that it is rather broader.
23 I do not want to enter into the debate here, simply to show that even treaties intended to be applicable to all armed conflicts are actually designed for an international armed conflict; often, their application to internal armed conflict is tagged on at the end.
Conclusion of treaties with international armed conflict in mind holds true even of the sole treaty applicable only to internal armed conflicts. Additional Protocol II, modelled as it was on Additional Protocol I, took as its starting point the law of international armed conflict. 24 This approach led to something of a debate at the Diplomatic Conference. Some delegates took the view that the two protocols should 'closely resemble' 25 one another, or mirror one another to the largest extent possible. 26 Others took the view that such an approach would be inappropriate. 27 One delegate recognized that 'several of the complexities of draft Protocol II were attributable to their having been discussed by experts too familiar with similar provisions in draft Protocol I '. 28 These positions should not always be taken at face value, given that some delegations wanted little or no regulation of internal armed conflict, while others favoured a single protocol applicable to all armed conflicts. However, ultimately, the approach adopted was one of drawing on Additional Protocol I. What these examples demonstrate is that when drafting a treaty, the negotiators have international armed conflict as the archetypal situation in mind. The rules are then extended to apply to internal armed conflicts, or internal armed conflicts are added onto the scope of application clause of the treaty. This is despite the relatively few international armed conflicts that take place, at least when compared to their internal counterparts. This approach gives rise to some difficulties, such as lack of clarity surrounding which provisions are actually applicable to internal armed conflict; other difficulties are discussed below.
b Customary international humanitarian law
The customary international humanitarian law of internal armed conflict also has increased in recent years. Until the 1990s, the view that there were more than simply a handful of customary rules applicable in internal armed conflict was never seriously entertained, and identifying even those rules proved rather problematic. 30 In the last two decades, the relevant customary international humanitarian law has grown dramatically. Although there remains some debate as to precisely which rules have customary status, that there is a sizeable body of custom is no longer questioned. This is due, primarily, to two important contributions, namely the jurisprudence of the International Criminal Tribunal for the former Yugoslavia (ICTY) and the customary international humanitarian law study conducted under the auspices of the International Committee of the Red Cross. 31 Equally, other important lists of customary international humanitarian law rules exist and should not be overlooked. 32 The ICTY has identified a body of customary international humanitarian law applicable equally to internal armed conflict and to international armed conflict. In the area of the conduct of hostilities alone, various chambers have held that such rules as the prohibition on attacks against civilians 33 35 See, e.g., Strugar, supra note 33, at paras 227-228; Hadžihasanović, supra note 34, at paras 26-30. 36 See, e.g., Strugar, supra note 33, at paras 229-230; Hadžihasanović, supra note 34, at paras 44-48. 37 See, e.g., ibid., at paras 47-48. 38 See, e.g., ibid., at paras 37-38. 39 Tadić Interlocutory Appeal on Jurisdiction, supra note 9, at paras 120-124.
at first for going too far, 40 such criticisms have since receded. States themselves have drawn up a list of war crimes applicable to internal armed conflict, and, by implication, a list of customary international humanitarian law rules applicable thereto. The 'assimilation thesis [of Tadic´] was put to the vote of the community of States' 41 and passed. Although there has been some hesitation over particular war crimes and there has been criticism that certain violations really should have found their place on the list of war crimes in the Rome Statute, 42 today, the debates tend to turn on the criminalization of the rule rather than its applicability to internal armed conflict. Similar criticisms of the ICTY jurisprudence are often directed at the so-called 'fourth Tadic´ condition', namely that violation of the particular rule 'must entail, under customary or conventional law, the individual criminal responsibility of the person breaching the rule', rather than any of the first three 'Tadic´ conditions', namely the violation of a rule of international humanitarian law, the customary or conventional nature of that rule, and the severity of the violation. 43 Accordingly, it can be concluded that there exists a sizeable body of customary international humanitarian law applicable to internal armed conflict. Such a conclusion is supported by the customary international humanitarian law study. That study, conducted pursuant to a mandate from the International Conference of the Red Cross and Red Crescent, 44 took nearly 10 years to conclude and involved some 150 experts. 45 One of its purposes was 'to determine whether customary international law regulates non-international armed conflict in more detail than does treaty law and if so, to what extent'. 46 The study found that of 161 rules of customary international humanitarian law, 149 are or may be applicable in internal armed conflict. 47 Although there has been some criticism over particular rules and aspects of the 40 See, e.g., Greenwood, 'International Humanitarian Law and the Tadić Case', 7 EJIL (1996) methodology, 48 the general tenor of the study has not been criticized, nor has its conclusion that a large number of international humanitarian law rules are applicable to situations of internal armed conflict. 49 Accordingly, it is of undoubted importance, as demonstrated by its citation in judgments of leading courts and tribunals almost immediately after publication.
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In order to derive customary international humanitarian law rules applicable to internal armed conflict, the general approach has been to analogize to the law of international armed conflict. The ground-breaking Tadic´ interlocutory appeal on jurisdiction is illustrative of this approach. As the ICTY Appeals Chamber asked, 'Why protect civilians from belligerent violence, or ban rape, torture or the wanton destruction of hospitals, churches, museums or private property, as well as proscribe weapons causing unnecessary suffering when two sovereign States are engaged in war, and yet refrain from enacting the same bans or providing the same protection when armed violence has erupted "only" within the territory of a sovereign State? '. 51 Or, as was put so eloquently later on, 'ele mentary considerations of humanity and common sense make it preposterous that the use by States of weapons prohibited in armed conflicts between themselves be allowed when States try to put down rebellion by their own nationals on their own territory. What is inhumane and consequently proscribed, in international wars, cannot but be inhumane and inadmissible in civil strife '. 52 This has been the consistent approach of the ICTY. 53 For example, in Halilović, an ICTY Trial Chamber stated that '[w] hen an accused is charged with violation of Article 3 of the Statute, based on a violation of Common Article 3, it is immaterial whether the armed conflict was international or non-international in nature . . . there is no need for the Trial Chamber to define the nature of the conflict in the present case '. 54 And this approach has extended beyond common Article 3. Sometimes, the ICTY will go so far as to read into a customary Additional Protocol II provision all the detail of the customary rules of international armed conflict. So, for example, Article 13(2) 48 See in particular the criticism of the US relating to the application to internal armed conflict of Rules 31, 45, and 78 of the Customary International Humanitarian Law Study: Bellinger III and Haynes II, ' 
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Prosecutor v. Tadić, Interlocutory Appeal on Jurisdiction, supra note 9, at para. 97. 52 Ibid., at para. 119 (emphasis added). Decades earlier, at the Diplomatic Conference of 1949, the Delegate of the USSR advocated a similar approach: '[i]nhuman treatment of human beings and any other acts which would be condemned in the case of international war between States should likewise be condemned in the instance of civil war': Final Record, supra note 5, ii-B, at 98. of Additional Protocol II reads, in a rather minimalist fashion, ' [t]he civilian population as such, as well as individual civilians, shall not be the object of attack'. The customary equivalent of the provision has been interpreted by the ICTY as including a prohibition on indiscriminate attacks; 55 a prohibition on disproportionate attacks, 56 which itself has been interpreted as giving rise to a requirement that certain precautions be taken; 57 and a prohibition on attacks against civilian objects, 58 which, in turn, has given rise to a prohibition on the 'wanton destruction of cities, towns or villages, or devastation not justified by military necessity '. 59 These more detailed rules stem from the law of international armed conflict, in particular from Additional Protocol I and the Hague Regulations. 60 The general idea is that there is a common body of law applicable to both sorts of armed conflict and which is derived from the law of international armed conflict. This reflects the position taken by the ICTY Office of the Prosecutor (OTP), which has been to argue that 'the essential substance of the detailed API [Additional Protocol I] provisions concerning unlawful attacks applicable to international conflicts is also contained in the single relevant sentence in APII [Additional Protocol II] which is applicable to internal conflicts. This is a conscious effort on the part of the OTP, successful to date, to argue that the law concerning unlawful attacks against civilians is, in substance, the same in both international and internal conflicts.' 61 A similar approach is taken by the customary international humanitarian law study. That study compiles all the relevant practice (treaties, military manuals, national legislation, case law, and the like) on a particular issue without separating out that relating to an international armed conflict from that relating to an internal armed conflict. 62 The rules identified from this practice are divided into those pertaining to international armed conflict and those pertaining to internal armed conflict, but by and large single rules cover both conflicts. 63 Given that, historically, international armed conflict benefitted from far greater legal regulation than internal armed conflict, it would seem that the law of international armed conflict has been extended to regulate internal armed conflict, and not that a 'new' body of law applicable to internal armed conflict has been created. Thus, in their introduction, the authors of the study note that 'the gaps in the regulation of the conduct of hostilities in Additional Protocol II have largely been filled through State practice, which has led to the creation of rules parallel to those 55 Galić Appeal Judgement, supra note 43, at para. 57. Ibid., at para. 228; Hadžihasanović, Rule 98bis Decision, supra note 34, at paras 29-30. in Additional Protocol I, but applicable as customary law to non-international armed conflicts '. 64 Ultimately, then, it is from the law of international armed conflict that the law of internal armed conflict has emerged. It is the law of international armed conflict to which internal armed conflicts get tagged on (the treaty-extension approach) which forms the archetype we have in mind (the treaty-creation approach), and to which we analogize (the approach of custom). That the general approach -be it of conventional law or customary law -has been to model on the law of international armed conflict is unsurprising. In so far as the legal regulation of internal armed conflict is concerned, the traditional view is that it is the law of international armed conflict which represents the high watermark and the standard towards which to aim. It is simply a matter of '[c] ommon sense' that the relevant rules 'should be equally applicable in international and non-international armed conflicts '. 65 This is demonstrated in the ever-increasing tendency to call for a uniform body of international humanitarian law and the removal of the international/non-international distinction.
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Resort to International Criminal Law
The second and third ways in which the international law of internal armed conflict has emerged is through resort to bodies of international law other than international humanitarian law. Accordingly, the international law of internal armed conflict is precisely that -a body of international law and not solely of international humanitarian law. Two bodies in particular have come to play a crucial role in the regulation of internal armed conflict, namely international criminal law and international human rights law. Resort to international human rights law is considered in the next part; for now, we turn to international criminal law.
International criminal law has become inextricably linked with international humanitarian law. International criminal law is, of course, a useful means by which international humanitarian law may be enforced. Reliance on international criminal law has proven necessary to enforce international humanitarian law and sanction 64 Ibid., at p. xxix. those who committed serious violations of it. However, the usefulness of international criminal law for international humanitarian law is not limited solely to the realm of enforcement.
For so long, the definition of an internal armed conflict proved elusive, with neither common Article 3 nor Additional Protocol II defining the term. In Tadic´, the ICTY held that an armed conflict exists 'whenever there is a resort to armed force between States or protracted armed violence between governmental authorities and organized armed groups or between such groups within a State '. 67 And this definition has proven instructive, being applied within, 68 and more importantly for the purposes of this article outside, 69 international criminal law circles. The international criminal tribunals have also interpreted various international humanitarian law provisions. In interpreting the relevant war crime, international criminal tribunals have interpreted the underlying provision of international humanitarian law upon which the war crime is based. 70 On many an occasion, this has meant putting flesh on the bare bones of a conventional provision. 71 Indeed, one of the major achievements of the international criminal tribunals has been the development of international humanitarian law. Just as international human rights law rejuvenated international humanitarian law in the late 1960s and early 1970s, 72 international criminal law has reinvigorated international humanitarian law in the mid 1990s and 2000s.
Resort to International Human Rights Law
The third way in which the international law of internal armed conflict has developed, and the second body of international law which has played an important role in this development, is international human rights law. In the early years, international humanitarian law and international human rights law were treated rather separately, 67 Tadić Interlocutory Appeal on Jurisdiction, supra note 9, at para. 70. and there was little interaction between them. 73 Today, it is well accepted that international human rights law applies in situations of armed conflict. This is the view expressed both in the principal international humanitarian law treaties 74 and in the principal international human rights law treaties. 75 The view that international human rights law continues to apply in time of armed conflict is also accepted by many states and a wide range of international courts and tribunals and other international law bodies. 76 The relationship between international human rights law and international humanitarian law has also given rise to a burgeoning literature. 77 The applicability of international human rights law to situations of internal armed conflict is also well accepted. Indeed, its necessity has been accepted by those otherwise sceptical of the applicability of international human rights law to armed conflicts. 78 And some go so far as to say that its application to internal armed conflict is even more pertinent than to international armed conflict. 79 International human rights law has been used in situations of internal armed conflict in a number of different ways. It has been used as an interpretational tool, to interpret provisions of international humanitarian law. For example, international human rights law concepts have been used to define similar concepts in international 73 See, e.g., Robertson, 'Humanitarian Law and Human Rights', humanitarian law, as was the case with the definition of torture. 80 International human rights law has also filled out some of the gaps which exist in international humanitarian law, as with the requirement to investigate certain losses of life. 81 More controversially, international human rights law has been used directly to regulate internal armed conflict rather than to inform regulation through international humanitarian law. This 'human rights law of internal armed conflict' is primarily a construct of scholars and has taken off in the literature in recent years. 82 Proponents of the idea point to the judgments of the European Court of Human Rights (ECHR) in Isayeva and Isayeva, Yusupova and Bazayeva for support. 83 However, it remains unclear whether the ECHR considered the situation in question to be an internal armed conflict or, rather, a state of internal tensions and disturbances; it is equally uncertain whether the Court was applying international humanitarian law or human rights law. There are no explicit pronouncements on the point and there are contradictory indications within the judgment itself. For example, while the ECHR used the language of international humanitarian law, speaking of 'legitimate military targets', 'disproportionality in the weapons used', and 'illegal armed insurgency ', 84 it also referred to 'law-enforcement' and being 'outside wartime '. 85 Nevertheless, the predominant view is that the ECHR was applying human rights law directly in these cases to regulate an internal armed conflict, and a 'human rights law of internal armed conflict' is increasingly posited in the literature. 86 This approach of a 'human rights law of internal armed conflict' can be usefully broken down into two schools of thought. The 'unification' school takes the view that there should be a unified body of law applicable in situations of peace and internal armed conflict, regardless of the intensity of that conflict. 87 The 'threshold' school seeks to split up the law of internal armed conflict depending on the intensity of the violence. A low-intensity internal armed conflict would be regulated through international human rights law; a high-intensity internal armed conflict would be governed by international humanitarian law; the dividing threshold would be that 89 that international humanitarian law suffers from a lack of specificity; 90 that states rarely accept that an armed conflict is taking place, thus denying the very applicability of international humanitarian law; 91 and that the relationships inherent in an internal armed conflict can be considered akin to those present in human rights law. 92 Unquestionably, then, whether through modelling on the law of international armed conflict or through resort to international criminal law and international human rights law, a substantial body of international law rules has emerged to govern internal armed conflict.
B Critiquing the International Law of Internal Armed Conflict
The development of a body of international law applicable to internal armed conflict should not be underestimated. It came about at a time of some hostility on the part of states, and we have moved from little regulation to a healthy body of international law in a very short space of time. The three existing approaches of regulation by analogy, resort to international criminal law, and resort to international human rights law have proven extremely useful and have taken us a long way. It is also understandable why these three approaches were followed. Each has close links to international humanitarian law and internal armed conflict, albeit in different ways. And it would have been rather more difficult, perhaps even impossible, to conjure up new rules than to extend existing rules to a different situation. They have all proven useful in filling what was previously a (relatively) blank canvas.
However, the canvas is no longer blank and these three approaches can take us only so far. Accordingly, it may be useful to revisit where things stand today. We can now ask ourselves whether the law of international armed conflict should be the law on which we model or the pinnacle to which we aim. It is one thing to seek to reach the level of protection that that body of law affords; it is another altogether to model the rules upon it. Similarly, it is not clear why international human rights law should fill the gaps left by international humanitarian law. International human rights law could be used to identify the deficiencies in international humanitarian law, but international humanitarian law could be the body which resolves them. Equally, it is not clear that the secondary rule -international criminal law -should be used to interpret the primary rule -international humanitarian law -given that there are important differences between them. 88 See Kretzmer, supra note 82, at 40-44; Gaggioli and Kolb, supra note 86, at 158-162. Abresch, supra note 65, at 756; Krieger, supra note 79, at 275. 92 Ibid., at 275.
To reach the second stage of regulation, we focused on the similarities between internal and international armed conflicts, and on the similarities between international humanitarian law and the other bodies of international law. To move forward to a third stage of regulation, our focus needs to shift to the differences between the various bodies. Paying closer attention to these differences would allow us to identify gaps in existing law, difficulties with the application of certain rules, and methodological problems in the way the rules are drawn up. This section does not seek to question the endeavour of regulating internal armed conflict, nor is it intended to take away from what has been achieved to date. Rather, by offering a critical appraisal, it hopes to increase the effectiveness of the international law of internal armed conflict. Only in this way may we move to a more tailored body of law: one that is truly fit for purpose.
Differences between Internal Armed Conflict and International Armed Conflict
The principal difference between the international and the internal armed conflict is the actors that take part in each of them. International armed conflicts are fought between states. In theory, they also could be fought between a state and a national liberation movement; in practice, however, a state is unlikely to accept that it is involved in a war of national liberation, as it would be tantamount to accepting that it is a racist regime, an alien occupier, or a colonial dominator.
93 By contrast, internal armed conflicts are fought between states and non-state armed groups, or between opposing armed groups. The difference in actor, namely the involvement of armed groups, is obvious, but the consequences of this difference have not been followed through. At the very least, the difference suggests that when drawing from the law of international armed conflict and applying it to situations of internal armed conflict care needs to be taken. Certain norms may prove impractical or may need translating to the situation at hand; other norms may have been intended to bind states alone. However, it is not at all clear that this difference in actor is borne in mind when determining the applicable law; indeed, on occasion, it would seem to be overlooked entirely.
Really to get to grips with non-state armed groups and what their involvement in internal armed conflict means for its regulation, a greater understanding of the practice and workings of non-state armed groups is in order. Several reasons explain our relative lack of knowledge in this regard. At the practical level, engagement with non-state armed groups may be viewed as interfering in the internal affairs of states.
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Attempts by non-state armed groups to interact with the international community are sometimes rebuffed or met with silence. In addition, non-state armed groups are often 93 Additional Protocol I, Art. 1(4). The Delegate of Israel at the Diplomatic Conference of 1974-1977 noted that 'paragraph 4 had within it a built-in non-applicability clause, since a party would have to admit that it was either racist, alien or colonial -definitions which no State would ever admit to. By including such language, the Conference had, to his regret, ensured that no State by its own volition would ever apply the article': CDDH/I/SR.36, at para. 61. characterized as terrorists and outside actors which engage with them may face prosecution. 95 At the legal level, the approach to customary international law has been to focus on opinio juris over and above that of state practice, or to privilege certain forms of state practice over others. 96 While that position may be sensible as regards the formation of customary international law, an unintended consequence has been a more general neglect of the practice and working of armed groups. At the Diplomatic Conference of 1974-1977, the delegate of Ghana remarked that 'the Conference should keep the experience of the liberation movements constantly in mind when studying those articles'. 97 The same surely must be true of non-state armed groups.
Differences between International Humanitarian Law and International Criminal Law
Just as there are important differences between international and internal armed conflicts, so too there are important differences between international humanitarian law and international criminal law, and between international humanitarian law and international human rights law. Each of the bodies is built round different assumptions and constructed round different relationships. International humanitarian law works on the premise of equality of belligerents; international human rights law tradi tionally has been constructed round the relationship between the state and the individual. International criminal law is based on individual criminal respons ibility; international humanitarian law seeks to strike a balance between military necessity and humanity. The bodies are closely related, suggesting that each can usefully draw upon the other; however, the differences suggest that ideas from one body cannot be imported into another ipso facto and without more.
International humanitarian law and war crimes law are two closely related bodies; after all, a war crime is essentially a violation of international humanitarian law. Other conditions may attach, for example that the violation be serious, or that the violation entail the individual criminal responsibility of the violator; 98 but the essence of a war crime is that it is a violation of international humanitarian law. Accordingly, the international criminal tribunals have had to interpret international humanitarian law provisions in order to pronounce on the guilt or innocence of individuals accused of war crimes. These interpretations provide useful guidance in understanding the relevant international humanitarian law rule. Indeed, it is not an overstatement to observe that international humanitarian law can no longer be understood fully without recourse to the work of the international criminal tribunals. However, given that international criminal law relates to 'the most serious crimes of international concern' 99 and that war crimes give rise to individual criminal responsibility, the war crime is sometimes drawn up or interpreted in a narrower fashion than its international humanitarian law equivalent. This is unsurprising; in certain instances, it may even be necessary. However, it does mean that some care needs to be taken before transposing from international criminal law to international humanitarian law. It should also be recognized that secondary rules are being used to interpret primary rules, which represents a departure from the usual order of things. And this has been criticized: 'it would have been better, from a methodological point of view, to identify the norms applicable to conduct of hostilities in non-international armed conflicts first, before proceeding to criminalization '. 100 That the international criminal law standard is not always co-terminous with the international humanitarian law standard can be illustrated through three examples. Consider, first, the issue of child soldiers. The relevant provision of Additional Protocol II provides that 'children who have not attained the age of fifteen years shall neither be recruited in the armed forces or groups nor allowed to take part in hostilities '. 101 This stands in contrast to the equivalent war crime as well as the equivalent provisions in the law of international armed conflict and international human rights law, all of which are narrower. 102 The war crime relates to ' [c]onscripting or enlisting children under the age of fifteen years into armed forces or groups or using them to participate actively in hostilities '. 103 Whereas Additional Protocol II prohibits children from taking any part in hostilities, only an aspect of that prohibition has been criminalized, namely the active participation of children in hostilities.
Or take the law of targeting. Article 13 of Additional Protocol II provides that ' [t] he civilian population as such, as well as individual civilians, shall not be the object of attack'. No harm need result from the attack. This should be contrasted with the equivalent war crime. The ICTY has taken the view that, at the time of the armed conflicts in the former Yugoslavia, the war crime of unlawful attacks against civilians required that the attack result in death, serious bodily injury, or equivalent harm. 104 Consider a third, related, example -the disproportionate attack. Article 57 of Additional Protocol I prohibits attacks 'which may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive in relation to the concrete and direct military advantage anticipated '. 105 This is considered applicable to internal armed conflict through customary international law. 106 The Rome Statute lists as a war crime in international armed conflict such attacks which are 'clearly excessive in relation to the concrete and direct overall military advantage anticipated ' . 107 The insertion of the words 'clearly' and 'overall' creates a higher threshold for the war crime as compared to the international humanitarian law norm.
108 Accordingly, future case law of the International Criminal Court on the point should not be taken as a reflection of the international humanitarian law standard. Indeed, it may be that that provision is not even reflective of customary international criminal law on point; rather it goes to the delimitation of the crime for the purposes of the International Criminal Court alone.
Accordingly, international humanitarian law rules and their associated war crimes are closely related. However, it cannot be assumed that the interpretation of the latter will always inform the former. If appropriate care is not taken, interpretations of the war crime could end up in the narrowing of the protections afforded by international humanitarian law.
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Differences between International Humanitarian Law and International Human Rights Law
It is often said that there is a convergence between international humanitarian law and international human rights law in terms of 'goals, values and terminology '. 110 This is true; however, care still needs to be taken when using international human rights law to interpret international humanitarian law. Even at the level of complementary norms, application directly from the one to the other may not be appropriate and some tailoring of the norm may be needed. As the ICTY recognized, 'notions developed in the field of human rights can be transposed in international humanitarian law only if they take into consideration the specificities of the latter body of law ', 111 for the two bodies diverge in terms of the identity and role of the actors as well as sanctions for their violation.
112 Furthermore, what, at first sight, seems to be complementary may turn out, upon further reflection, to be quite different. For example, silence on the part of international humanitarian law should not always be equated with a gap in protection for, sometimes, that silence may be deliberate. 113 Equally, the presumption that the norm which grants greater protection is the more specific norm and so can be applied by way of the lex specialis principle is, while attractive, not always entirely accurate.
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A more fundamental difference between the two bodies of law arises in respect of the principle of equality of belligerents. That principle is one which is fundamental to international humanitarian law, 115 including the international humanitarian law of internal armed conflict. 116 The principle holds that all parties to an armed conflict have the same rights and obligations as a matter of law, irrespective of the 'justness' of the cause; the idea being that if one side is not bound by particular rules, the side that is bound will not comply with them. 117 It has been opined that the principle of the equality of belligerents is important in an international armed conflict, but is unworkable in an internal armed conflict, as members of the armed group may be prosecuted for taking part in the hostilities. 118 While this may be true of domestic law, through which the 'fighter' may be prosecuted, insofar as international (humanitarian) law is concerned, the principle of equality as between the parties remains intact.
119
Given that, traditionally, international human rights law governs the relationship between the state and the individual, with the individual considered the beneficiary of the right and the state the guarantor of the obligation, international human rights law does not contain an idea corresponding to that of equality of belligerents.
120
Difficulties arise, then, in the regulation of internal armed conflict directly through international human rights law -the so-called 'human rights law of internal armed conflict'. One of the problems with direct regulation through human rights law is that it is based on the assumption that non-state armed groups have human rights obligations. If they do not, then regulation through human rights law would be inappropriate for it would be binding on only one of the parties to the conflict, with the other side being left unregulated (by human rights law); in a conflict between armed groups, neither side would be regulated through human rights law. If non-state armed groups do 114 119 Sassòli, supra note 116. 120 As the Kunarac Trial Judgment, supra note 80, at para. 470, observes: 'international humanitarian law purports to apply equally to and expressly bind all parties to the armed conflict whereas, in contrast, human rights law generally applies to only one party, namely the state involved, and its agents '. have human rights obligations, this would be to transform the nature of human rights which has been conceptualized hitherto as between the state and the individual. 121 The principle of equality of belligerents arises not just at the broader level of whether non-state armed groups have human rights obligations, but at the level of the norms themselves. This is exemplified by the Optional Protocol to the Convention on the Rights of the Child on the Involvement of Children in Armed Conflicts. Insofar as states are concerned, there is a prohibition on using children under the age of 18 years to take a direct part in hostilities and compulsorily recruiting them into their armed forces. 122 Children under the age of 18 years can enter into 'schools operated by or under the control of the armed forces '. 123 This should be compared with the prohibition in respect of non-state armed groups which relates to all forms of recruitment and use of children under the age of 18 years. 124 This may be objectionable to the non-state armed group for imposing more onerous standards on it as compared with the state against which it is in conflict. Thus, the National Democratic Front of the Philippines (NDF-P), in a letter to the UN Secretary-General, expressed concern that standards were being imposed upon it 'that are not even made absolutely applicable to States'. 125 And another armed group has questioned why the state against which it is fighting is allowed to recruit children under the age of 18 into its military academy.
126 If, as a matter of course, international human rights law is going to impose more rigorous standards on non-state armed groups than those by which states are willing to abide, human rights law may not be best suited to the direct regulation of internal armed conflict.
Stage 3: Re-envisaging the International Law of Internal Armed Conflict
The disparity in actors and differences between the legal regimes raise rather important issues. They do not warrant a wholesale transformation of the applicable law, but they do suggest that a greater focus on the differences could prove useful. Indeed, taking the differences seriously would necessitate certain concrete changes to the regulation of internal armed conflict. These changes lie primarily in four areas. First, regulation through analogy has resulted in certain gaps in the law of internal armed conflict. These gaps would be identified and filled. Secondly, insufficient regard to the involvement of non-state armed groups has meant that it is unclear whether certain 121 This may be changing. For recent developments see A. Clapham categories of norms are binding upon them. Such questions would be laid to rest, and in the future no such uncertainty would arise. Thirdly, certain norms which are beyond the capabilities of the parties to the conflict would be tailored to meet the particularities of the situation while retaining their essence and fundamental attributes. Fourthly, the methodology by which the norms are created would be altered. This section explores these issues, setting out the contours of a re-envisaged, but still realistic, body of international law of internal armed conflict.
A Identifying the Gaps and Creating New Norms 1 Limits of Analogy
As discussed above, analogizing to the law of international armed conflict is useful as it is not to create new law but to apply existing law to a broader context. Sometimes, to analogize may be the only possible means of deriving applicable rules. However, there are a number of problems with regulation through analogy, principal among which is what happens when an analogy cannot be drawn or proves inappropriate. To date, the answer has been to end the matter there, with no further attempt to regulate the situation taking place. Accordingly, where there is no analogous rule in the law of international armed conflict, or where the relevant rule proves inappropriate, that particular aspect of internal armed conflict is left unregulated. Two examples serve to illustrate the point. First, consider the law of belligerent occupation. The accepted view is that the law of belligerent occupation is particular to international armed conflict. 127 Reflecting such orthodoxy, the rules relating to belligerent occupation in the customary international humanitarian law study apply to international armed conflict alone. 128 This may be for good reason. Some of the rules comprising the law of belligerent occupation reflect a careful balance between the three principal actors, namely the occupying power, the occupied people, and the displaced sovereign. For example, the rules relating to the requisitioning of property reflect the competing interests of the different actors. The occupying power can take into its possession certain property belonging to the sovereign 'which may be used for military operations', but requisitions from the general population are prohibited 'except for the needs of the army of occupation '. 129 As regards 'public buildings, real estate, forests, and agricultural estates belonging to the hostile State, and situated in the occupied country', the occupying power acts as usufruct. 130 This tripartite division between occupier, occupied, and sovereign cannot be mapped neatly onto situations of internal armed conflict. As such the matter is generally considered to end there. 127 No rules of international humanitarian law have been developed to regulate the territory under the control of a non-state armed group in an internal armed conflict. Yet, not infrequently, non-state armed groups control sizeable tracts of territory. Mention can be made of the Communist Party of Nepal-Maoist (CPN-M), the Revolutionary United Front (RUF) in Sierra Leone, the Liberation Tigers of Tamil Eelam (LTTE) in Sri Lanka, the Revolutionary Armed Forces of Colombia (FARC), and the Sudan People's Liberation Movement/Army (SPLM/A). Perhaps in part because of the silence of international humanitarian law in this regard, international human rights law has stepped in to fill the gap. Special procedures mechanisms of the UN Human Rights Council have taken the view that, particularly in the situation where non-state armed groups exercise control over territory and have a political structure, they can be expected to comply with human rights standards. 131 Nevertheless, it is difficult to comprehend that, once territory falls under the control of a non-state armed group, international humanitarian law has little or nothing to offer.
As a second example take the issues of combatant immunity and prisoners of war. The idea of combatant immunity and the prisoners of war regime are bound up in the law of international armed conflict. No treaty provision applicable to internal armed conflict contains mention of the concepts. At the Diplomatic Conference of 1949, an attempt to introduce a rule prohibiting prosecution merely for taking part in an internal armed conflict did not succeed.
132 Some 25 years later, at the Diplomatic Conference of 1974-1977, a proposal to introduce prisoner of war status into the law of internal armed conflict similarly failed. 133 At the level of customary international law, alongside the law of belligerent occupation, this is one of the few areas of real difference between internal and international armed conflict. 134 And there is nearunanimity among commentators that this is the exclusive domain of the law of international armed conflict. 135 The greatest benefit of combatant and, in turn, prisoner of war status is the nonprosecution for mere participation in the armed conflict.
136 Accordingly, this would be the most controversial aspect of application to internal armed conflict. States view 131 138 But immunity from prosecution is a crucial incentive for compliance with international humanitarian law. 139 In international armed conflict, combatants who violated international humanitarian law would be prosecuted for war crimes but those who respected the law would be free from prosecution. This should be contrasted with the situation in internal armed conflict, where fighters would be prosecuted either way, whether for violations of international humanitarian law or for taking part in hostilities. As such, there is little incentive on the part of the fighter to comply with international humanitarian law. At the Conference of Government Experts of 1947, it was noted that limitation of partisans' right to prisoner of war status 'might induce them to disregard the laws of war, thus making the position of the occupying Power more difficult and the conflict more pitiless '; 140 this is equally true of non-state armed groups. If states are unwilling to grant prisoner of war status to fighters or grant them immunity from prosecution as a matter of law, it may be thought that other incentives would have been drawn up in order to induce compliance, but, by and large, this has not been the case. 141 Article 6(5) of Additional Protocol II, with its exhortation towards the granting of an amnesty, is important but can carry us only so far. Lack of relevant analogy ends all discussion on point.
Filling in the Gaps
Yet there is no reason why there should be a gap in international humanitarian law as regards either of these two areas. The law of belligerent occupation is, in reality, a composite category which contains a number of different rules. The composite category should be broken down into its component parts in order to ascertain which rules can be applied to territory under the control of non-state armed groups and which cannot.
Certain general protections and prohibitions contained in the law of belligerent occupation are already applicable to internal armed conflict, whether through comparable treaty provisions or through customary international law -for example, the protection of civilian hospitals; the prohibition of collective penalties, pillage, and reprisals; the prohibitions of deportation and forcible transfer; and the right to due 137 See, e.g., ICRC Commentary on the Additional Protocols, supra note 24, at 1332; Crawford, supra note 136, at 74. 138 Solf, supra note 135, at 59. 139 process and judicial guarantees. These would remain applicable. The principles behind other rules, although more controversial, equally may be applicable. Take, as an example, the maintenance of law and order in the territory under the control of the armed group. Can it really be said that the armed group is under no responsi bility to maintain law and order in the territory under its control? Or, rather, the principle expressed in Article 43 of the Hague Regulations could have some role to play: ' [t]he authority of the legitimate power having in fact passed into the hands of the occupant, the latter shall take all the measures in his power to restore and ensure, as far as possible, public order and safety, while respecting, unless absolutely prevented, the laws in force in the country'. There is respected authority for the view that such rules are unworkable in situations of internal armed conflict. 142 However, of late, views to the contrary have started to be expressed. 143 The alternative would be that there is no entity both able and responsible for maintenance of law and order in the territory in question. This is not to say that we can transpose the entirety of the law of belligerent occupation ipso facto and without more to regulate the territory controlled by non-state armed groups. Other rules of the law of belligerent occupation may remain inapplicable. Issues relating to protected persons, taxation, or the requisitioning of property may prove difficult to apply. 144 What this demonstrates is the need to move beyond the idea that the entire category of 'the law of belligerent occupation' has no applicability to internal armed conflict. 145 If we go back to one of the earliest examples of conventional regulation of internal armed conflict, the Tratado de Regularización de la Guerra, concluded between Simón Bolivar and Pablo Morilla in 1820, that Convention did include a provision on occupied territory, and provided that inhabitants of occupied territory 'shall be respected, their liberty and security shall be guaranteed, whatever may be or may have been their opinions, sentiments, services and conduct with respect to the warring parties ' . 146 The difficulties are not insurmountable. When we do regulate by analogy, we also need to look beyond analogy to the law of international armed conflict alone. Analogy to other areas may also prove useful. Thus, if we continue with the example of the maintenance of law and order in the territory under the control of the armed group, analogy to the courts of unrecognized governments may be instructive. For example, applying the approach taken by the International Court of Justice in its Namibia advisory opinion to the situation at hand, while official acts of the non-state armed group in respect of the territory under its control may be invalid, this invalidity would not extend to acts 'which can be ignored only 142 Baxter, supra note 127, at 531. 143 '. to the detriment of the inhabitants of the territory '. 147 Or, to turn to a situation closer to the one in question, the United States Supreme Court, in considering the status of certain confederate 'legislation', reasoned that 'acts necessary to peace and good order among citizens . . . which would be regarded as valid if emanating from a lawful government, must be regarded in general as valid when proceeding from an actual, though unlawful government '. 148 Such approaches may help us in our consideration of how to regulate territory under the control of non-state armed groups.
The second gap in regulation identified above related to the lack of an equivalent to combatant immunity and the prisoners of war regime. Yet the applicability of the prisoners of war regime to internal armed conflict is far more nuanced than we give it credit for. There is an important distinction between prisoner of war status and treatment of individuals as prisoners of war. Even if captured 'fighters' 149 do not benefit from prisoner of war status, they may well be afforded treatment akin to that of prisoners of war. Along these lines, the UK Military Manual provides that ' [w]herever possible, treatment equivalent to that accorded to prisoners of war should be given '. 150 And in many respects, treatment akin to that afforded to prisoners of war can indeed be provided, the relevant rules finding a parallel in the law of internal armed conflict. 151 Thus, in such areas as humane treatment, conditions of detention, and due process guarantees, there are equivalent rules in the law of internal armed conflict. 152 Even on the specific issue of immunity from prosecution, the situation is rather nuanced. The law has us believe that combatant immunity has no place in internal armed conflict, and that may well be true as a matter of law, but the practice is rather more complicated. In large-scale internal armed conflicts, states often do grant prisoner of war status, or they may refrain from prosecution, or grant amnesty. 153 In the first few months of 2010 alone, an amnesty was enacted in Afghanistan and imprisoned members of the Justice and Equality Movement (JEM) were released as part of a ceasefire agreement in Sudan. 154 However, some aspects of the rules may be difficult, if not impossible, to transpose, for example the rules relating to the identification of prisoners of war, the provisions relating to the financial resources of prisoners of war, or the Protecting Powers regime. 155 As with the law of belligerent occupation, then, the prisoners of war regime is a composite category which needs breaking down into its component parts. Only then will it become apparent which rules are suitable for transposition to an internal armed conflict and which are not. As James E. Bond has noted, ' [a]ssimilating a rebel to a prisoner of war for one purpose does not dictate assimilating him to a prisoner of war for all purposes '. 156 Regulation by analogy works only to the extent that there is an analogy to be had. Where there is no analogous rule or the relevant rule is not appropriate, gaps in regulation are created. These gaps need to be identified and filled. This could be done through breaking down composite categories or by drawing on areas other than the law of international armed conflict. A greater regard to the practice of internal armed conflict may also inform the content of the law.
B Binding All Parties by All Rules 1 Treaty Law
It is crucial for the principle of equality of belligerents that all the rules which regulate internal armed conflict are binding on all the parties involved in the conflict. Given that treaties are binding only on parties to them, a difficulty immediately becomes apparent. Are international humanitarian law treaties intended to bind armed groups? The answer -yes -is relatively straightforward with respect to certain treaties. Common Article 3, the 1954 Hague Convention, the Convention on CCW (as amended), and Amended Protocol II to the Convention on CCW all provide that 'each party to the conflict shall be bound to apply' certain rules. 157 In treaties which apply to internal armed conflict, it is usual to refer to the 'parties to the conflict' so as to make it clear that all parties to the armed conflict -whether states or armed groups -are bound by the relevant instrument. Additional Protocol II does not contain reference to 'parties to the conflict'. The ICRC draft had proposed a provision that ' [t]he rights and duties of the parties to the conflict under the present Protocol are equally valid for all of them ', 158 however, the provision was deleted. Importantly for our purposes, deletion was not undertaken because the Protocol was intended to bind states alone; rather, it hinged upon states' concern with affording non-state armed groups recognition. 159 Thus, it too was intended to be binding on states and armed groups alike. The question then arises how these treaties bind non-state armed groups when they are not parties to them, but that issue will not be taken up here. However, the answer to whether conventional law is intended to bind non-state armed groups is rather more difficult in respect of certain other treaties. The Optional Protocol to the Convention on the Rights of the Child on the Involvement of Children in Armed Conflict usefully illustrates the point. The Optional Protocol provides that '[a] rmed groups that are distinct from the armed forces of a State should not, under any circumstances, recruit or use in hostilities persons under the age of 18 years '. 161 Does the provision purport to create obligations for states and armed groups? Views on the question are mixed, but the majority (and, it is suggested, better) view is that the provision is binding on states alone and does not purport to bind armed groups. 162 Accordingly, it would seem that it was intended to bind only one of the parties to an internal armed conflict.
It would be convenient to explain the Optional Protocol away by reference to its nature as a human rights instrument, and to say that international humanitarian law instruments applicable in internal armed conflict bind all parties to the conflict. However, that is not always clear. Article 1 of the Second Protocol to the 1954 Hague Convention, which governs international and internal armed conflicts alike, defines the word 'Party' as 'a State Party to this Protocol '. 163 Thus, the phrase 'Parties to the Conflict' in the Protocol refers to states which are both parties to the Protocol and parties to the armed conflict. 164 At the final plenary meeting of the drafting of the Protocol, the Chairman of the Drafting Committee stated that '[t] he Drafting Committee considered that the term "parties to a conflict" could also apply to non-State parties to a conflict by virtue of Article 22 which provides that the Second Protocol applies to non-international armed conflicts and that this Protocol is to be interpreted in that sense '. 165 This is a useful clarification; however, it is likely that only in certain instances will the phrase 'parties to the conflict' be read as inclusive of non-state armed groups. For example, Article 11(9) of the Protocol provides for communication with the International Committee of the Blue Shield by Parties to the conflict, and it is not clear whether this would include nonstate armed groups. 166 It is unlikely that that was the intention, as, usually, provisions relating to interaction with third states or international organizations are limited to states. 167 However, I am not seeking to answer the question here; rather, to illustrate that whether states, in concluding international humanitarian law treaties, intend to bind all parties involved in an internal armed conflict is not always entirely clear.
To illustrate the issue further, consider the Ottawa Convention on Anti-Personnel Mines and the Convention on Cluster Munitions. The Ottawa Convention is applicable to internal armed conflict. 168 However, its Article 1 provides that ' [e]ach State Party' undertakes never to do certain things; nowhere is there reference to non-state armed groups or 'parties to the conflict'. The efforts of the International Campaign to Ban Landmines and of Colombia to include non-state armed groups within the Convention proved unsuccessful. 169 The Convention on Cluster Munitions is also applicable to internal armed conflict. 170 That Convention does contain reference to armed groups, but only in its preamble: ' [r]esolved also that armed groups distinct from the armed forces of a State shall not, under any circumstances, be permitted to engage in any activity prohibited to a State Party to this Convention '. 171 This is a considerable step forward being the first time that a multilateral international humanitarian law convention contains express reference to armed groups. However, that makes it all the more surprising that the body of the Convention is limited to states parties.
The lack of express application to non-state armed groups has proved problematic for certain states involved in an internal armed conflict. For example, Sri Lanka expressed the view that it would ratify the Ottawa Convention only when the LTTE made a similar commitment; and Sudan ratified the Ottawa Convention only after the SPLM/A signed Geneva Call's Deed of Commitment, which in large part reflects the Ottawa Convention. 172 States parties to the Ottawa Convention more generally have recognized the need for engagement with non-state armed groups in the prohibition of anti-personnel mines. 173 At the Lugano Conference of Government Experts, '[t] here was widespread agreement among the experts that reciprocity would be an essential condition for the effective prohibition or restriction of the use of any given conventional weapon '. 174 This clearly remains true today.
These three instruments -the Second Protocol to the 1954 Hague Convention, the Ottawa Convention, and the Convention on Cluster Munitions -illustrate the approach described above, that treaties are drafted with international armed conflict in mind. This leads to difficulty when they are applied to an internal armed conflict in which at least one of the parties is a non-state armed group. It would pose even greater difficulty to internal armed conflicts fought between opposing armed groups. Accordingly, insufficient account has been taken of the difference in actors involved in the various types of armed conflict, and this has led to real difficulties for states involved in internal armed conflicts. When drafting an international instrument designed to apply to internal armed conflict, it is crucial that it binds, and is intended to bind, all parties to the conflict.
Human Rights Obligations of Non-state Armed Groups
The problem of equal application of the law arises not just in respect of conventional international humanitarian law. If international human rights law is going to be used to regulate directly internal armed conflict, the question arises whether non-state armed groups have human rights obligations. For a long time this question was overlooked, not least by international humanitarian lawyers; however, more recently, the issue has started to attract attention.
A number of theoretical bases have been put forward to explain how and why nonstate armed groups may be bound by international human rights law. Mention can be made of: (1) equality of obligation -if one party is bound by an obligation, so too must the other side be bound; 175 (2) intrinsic principles, whether expressed as 'demands of the international community ', 176 as 'one of the great principles of international law' observable in 'borderline situations outside the normal configurations of inter-State relationships ', 177 or as an 'integral part of [the] international order for the maintenance and reestablishment of peace and security '; 178 (3) obligations as the correlative of rights 179 -if non-state armed groups benefit from human rights, they must also 175 Tomuschat, ' be subject to obligations; and (4) through effective control over territory. 180 Of these rationales, the 'territorial control' explanation has attracted the most support and represents, by some margin, the predominant view to date. 181 It is sometimes expressed as an expectation of the international community, 182 while at other times as a binding legal obligation on the part of the non-state armed group. 183 However, even if we are able to find a theoretically-satisfying reason to explain how non-state armed groups are bound by international human rights law, the matter does not end there. Two additional hurdles need to be overcome. First, we will have to shift our attention to the state. In addition to non-state armed groups themselves, states will have to accept that non-state armed groups are bound by international human rights law. And this proposition may be difficult for states to accept for fear of likening non-state armed groups to states. 184 Hence, by and large, the view that nonstate armed groups have human rights obligations has been expressed by UN bodies and truth commissions. 185 However, it is true that, occasionally, states take the position that non-state armed groups are bound by human rights obligations. 186 This is not to say that the idea always will be limited to non-state circles. Indeed, it is often at this level that novel concepts are first introduced before later being accepted by states. However, to date, our (limited) focus has been on persuading non-state armed groups to acknowledge that they are bound by international human rights law; states themselves may not always be persuaded.
Secondly, and more problematically, the method by which international human rights law binds non-state armed groups may not fit with the situations in which human rights law purports to regulate internal armed conflict. As discussed above, the most accepted means by which human rights law is considered to be binding on non-state armed groups is through territorial control. When armed groups are in effective control over a certain quantum of territory, human rights obligations are considered to attach to them. Below this threshold, armed groups may not be under an obligation to comply with human rights. Yet, if we refer back to our discussion of when human rights law purports to regulate internal armed conflict, it was precisely the opposite situation. It was below the level of an Additional Protocol II armed conflict that the conflict would be regulated by international human rights law, i.e., when the non-state armed group does not exercise territorial control. 187 Clearly, this mismatch is problematic if human rights law purports to regulate internal armed conflicts.
To be clear, this is not to say that human rights obligations cannot be envisaged as binding non-state armed groups and therefore regulating internal armed conflict directly. Nor am I arguing that the hurdles cannot be overcome. Rather, what this part reveals is that resort to another body of law -here international human rights lawwithout consideration of the differences between it and international humanitarian law may defeat the purpose for which it is intended to be used.
C Tailoring Existing Norms to Meet the Particularities of the Situation
Capabilities of Non-state Armed Groups
The involvement of non-state armed groups has an impact, not just on which norms are applicable to internal armed conflict, but also on the content of those norms.
In particular, a difficult issue relates to the capabilities of non-state armed groups.
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During the Diplomatic Conference of 1974-1977, many spurious points were made by delegates in an attempt to prevent or minimize regulation of internal armed conflict through international law. Primary among these were references to state sovereignty. 189 However, one concern adduced by several delegations was justified, namely whether non-state armed groups had the capacity to comply with the rules being drafted. 190 As things turned out, delegates need not have been overly 186 See Tomuschat, supra note 175, at 576. 187 See supra, text at notes 87-88. 188 See Sassòli, supra note 141. 189 See supra note 1. 190 Official Records, supra note 1, vii, at 61, para. 11 (Pakistan); viii, at309, para. 55 (India); viii, at337, para. 71 (Canada); viii, at 339-340, para. 82 (Iran); viii, at 340, para. 87 (India); viii, at 345, para. 18 (Italy).
concerned. The rules making their way into the final text of Additional Protocol II require minimal capacity on the part of the armed group, several of them primarily calling for restraint. 191 As such, the requirement of the Protocol for 'armed groups which, under responsible command, exercise such control over a part of a territory as to enable them to carry out sustained and concerted military operations and to implement this Protocol' 192 was simply not needed. Indeed, as some states later opted to do, the rules found in Additional Protocol II could actually be applied in an armed conflict of a lower threshold, for example that of common Article 3. 193 And the Additional Protocol II threshold has attracted severe criticism. 194 However, the threshold of the Protocol should not detract from the fact that there is an 'intimate nexus' between threshold and normative content. 195 As the delegate from Canada to the 1974-1977 Diplomatic Conference put it, ' [t]he key to the height of [the] threshold we suggest lies in the expression "to implement this Protocol", for the threshold of the Protocol will now clearly depend upon the contents of the Protocol '. 196 And during the Diplomatic Conference, many states were unwilling to express their position on the applicability and content of particular rules without first knowing the threshold for application of the Protocol. 197 That the normative content and the threshold for application of the Protocol may seem out of sync does not render suspect the very existence of a nexus. This nexus deserves some consideration, given the tendency in recent years, by some highly influential bodies, to lower the threshold while, at the same time, increasing the normative content.
In considering whether certain rules of international humanitarian law are applicable to an internal armed conflict, the ICTY has taken the view that it need only determine whether there existed an armed conflict at the time in question. It has dispensed with the further issue of whether the Additional Protocol II criteria are satisfied. Thus, customary rules of Additional Protocol II have been applied to all internal armed conflicts and not simply those meeting the Additional Protocol II threshold. 198 On one occasion, the ICTY seems to have gone so far as to say that the Additional Protocol II threshold is not required even for the application of Additional Protocol II qua treaty. 199 The general trend of 'reading out' the strict Additional Protocol II threshold is continued in the Rome Statute. The list of war crimes in internal armed conflict is split into violations of Common Article 3 (Article 8(2)(c) of the Rome Statute) and other serious violations of the law of internal armed conflict (Article 8(2)(e)). There is some confusion whether the latter provision is subject to a higher threshold than the former, given that it applies in a 'protracted armed conflict '. 200 However, the better (and majority) view is that it is not; and even if it is, the threshold is not that of Additional Protocol II. 201 This trend of omitting the Additional Protocol II threshold is taken further in the customary international humanitarian law study which does not introduce any threshold for the application of the various rules identified. 202 Increasing the normative content while simultaneously reducing or removing any threshold brings with it a danger of overloading. At some stage, a tipping point will be reached whereby the normative content overwhelms the capacity of an armed group. To increase the obligations to such an extent that the armed group is unable to meet them serves no useful purpose. The danger is that the armed group cannot comply with them, which may, in turn, lead to non-compliance on the part of the state; this leads to violations spiralling out of control. Alternatively, increasing the normative content may have the unintended effect of raising the threshold at which an internal armed conflict can be said to exist. An internal armed conflict is defined by reference to a certain intensity of violence and a certain measure of organization on the part of the armed group. 203 The latter is judged, in large part, on the ability of the armed group to implement international humanitarian law and to enforce breaches of it. 204 Increasing the content of international humanitarian law may be, then, to require a greater degree of organization of the armed group, raising the threshold of an internal armed conflict. Just as scope affects content, content affects scope.
The capabilities of non-state armed groups also come into question in resorting to international human rights law. International human rights law was designed for states. As such, the question has to be asked whether non-state armed groups are in a position to be able to comply with them. Take, as an example, one of the key contributions of international human rights law to the right to life in armed conflict. If an individual is killed as a result of the use of force, an investigation has to be carried out. Not only should the investigation be independent and impartial, 205 but it should involve inter alia evidence-collection and the reconstruction of events, ballistic examination, and forensic examination and autopsy. 206 However, it is important not to overstate the point. The danger of overloading is not true of all non-state armed groups; some do have significant capabilities. For example, it is often thought that non-state armed groups are incapable of establishing courts; 207 yet, many have done precisely that. This is true, for example, of the LTTE in Sri Lanka, the Frente Faribundo Martí para la Liberación Nacional (FMLN) in El Salvador, the CPN-M in Nepal, the RUF in Sierra Leone, the FARC in Colombia, the NDF-P in the Philippines, the Kosovo Liberation Army (KLA), and the SPLM/A and the JEM in Sudan. Of course many others do not, and cannot, create courts. What this demonstrates is that armed groups are simultaneously more and less capable than we give them credit for. Armed groups are not monolithic entities. As with states, the term 'armed group' captures a wide array of actors, from those in control of a sizeable tract of territory and which act as de facto states, to those which barely meet the international humanitarian law requirement of organization. Some engage solely in guerrilla tactics; others, albeit far fewer, have air and sea capabilities. 208 Many armed groups are divided into military wings, intelligence wings, and political wings, the last often based abroad; and some armed groups have divisions such as those on human rights. 209 As such, although we speak of 'armed groups', it is important to realize that there are many different types of armed groups, different divisions within an armed group, and some armed groups are more capable than others. This has consequences for the normative content of particular rules.
Translating the Norms
Some of the concerns surrounding the capabilities of non-state armed groups would be less problematic if the content of the more demanding norms were 'translated' to meet the particularities of an internal armed conflict. However, this is not something we tend to do. 210 Instead, we focus on the passage from Tadic´ to the effect that that which is prohibited in international armed conflict cannot but be prohibited in internal armed conflict. 211 We overlook a later passage which makes it clear that 'this extension has not taken place in the form of a full and mechanical transplant of those rules to internal conflicts; rather, the general essence of those rules, and not the detailed regulation they may contain, has become applicable to internal conflicts '. 212 In our effort to humanize internal armed conflict and to provide maximum protection to those caught up in it, these words of caution are ignored. This is done for the noblest of reasons, but it may prove counterproductive.
Certain rules of the law of international armed conflict are applicable to internal armed conflict without more; they translate across perfectly. Others are not so readily transferable; they do not provide the best fit and require some adjustment. Thus, translation, in this context, refers to the moulding of the rule to meet the specificities of the internal armed conflict, including the abilities of non-state armed groups. This is not to say that particular rules should be watered down almost out of existence. The core of the norm would remain intact. However, outside that core, there is room for interpretation so as to make the obligation achievable for armed groups. The idea that a norm contains a core alongside associated obligations already finds expression in conventional international humanitarian law. For example, Article 5(1) of Additional Protocol II contains the core of the protections afforded to detained persons: 'the following provisions shall be respected as a minimum '. 213 Beyond this minimum core, other obligations arise, but they are dependent on the capacity of the detaining entity: '[t] hose who are responsible for the internment or detention of the persons referred to in paragraph 1 shall also, within the limits of their capabilities, respect the following provisions '. 214 A related idea is that of the general norm and more specific norms linked with the general norm. There is usually little problem at the level of generality: '[t] he civilian population as such, as well as individual civilians, shall not be the object of attack'; 'children shall be provided with the care and aid they require '. 215 It is at the level of detail that difficulties arise. For example, consider a norm which finds mention in Common Article 3, Additional Protocol II, and the law of international armed conflict, say protection of the wounded and sick. Common Article 3 provides, without more, ' [t]he wounded and sick shall be collected and cared for '. 216 Additional Protocol II puts some flesh on these bare bones, containing as it does an entire part on the wounded, sick and shipwrecked. 217 It refers to respect and protection for the wounded and sick, their humane treatment, and medical care; 218 searching for and collection of the wounded and sick; 219 and specific protection for medical and religious personnel and medical units and transports. 220 The law of international armed conflict contains an entire convention on the wounded and sick. 221 That convention, in addition to providing for the general protections which find reflection in Common Article 3 and Additional Protocol II, contains such provisions as medical examination prior to the burial or cremation of the dead and the creation of a Graves Registration Service. 222 It is these minutiae which go beyond the capabilities of many a non-state armed group. Thus, as Frits Kalshoven has written, 'it seems safe to state that all the sophisticated rules of the [Geneva] Conventions, which actually are based on the presupposition of a highly organized governmental apparatus, have no place among the principles applicable in non-international armed conflicts as a matter of customary law '. 223 Let me reiterate that I am not advocating 'reading down' the protections of international humanitarian law. Rather, I am suggesting that some of the norms need adapting to meet the realities of the situation. In this there is nothing particularly revolutionary. After all, this is the approach already taken by conventional international humanitarian law. A number of Additional Protocol II provisions explicitly take into account the capacity of the actor, through reference to 'all appropriate steps', 'within the limits of their capabilities', 'to the fullest extent practicable', 'all possible measures', and the like. 224 Generally speaking, there has been no objection to these provisions, nor should there be provided they are interpreted in a sensible manner. Indeed, at the 1974-1977 Diplomatic Conference, the 'apparent tendency to tone down the imperative obligation . . . by using such phrases as "within the limits of their capabilities"' was criticized, not because of the move from absolute to relative obligations, but because 'it was a recognized general principle that no one was compelled to do the impossible '. 225 And there exist more striking examples in practice of the tailoring of norms to take into account non-state armed groups. Two examples illustrate the point. The definition of torture in international law, at least in international human rights law, requires the involvement of 'a public official or other person acting in an official capacity '. 226 Originally considered to refer to a state official, the ICTY held that 'the presence of a state official or of any other authority-wielding person in the torture process is not necessary for the offence to be regarded as torture under international humanitarian law '. 227 This was due primarily to the involvement of non-state armed groups in internal armed conflict. Similarly, in the context of conscription of child soldiers, the Special Court for Sierra Leone took the view that although conscription usually refers to 'government policies requiring citizens to serve in their armed forces', it cannot be limited to such a formal process given that armed groups are not conventional military organizations. 228 Accordingly, it is well-established that international humanitarian law is 'not grounded on formalistic postulates'. 229 And it has been said that, 'from the moment, if not before, that it was accepted that humanitarian law applies to non-international armed conflicts, then it follows that definitions included in the provisions that apply to such conflicts . . . cannot be defined solely in terms of State actors'. 230 If these propositions are true, and it is suggested that they are, they surely work both ways. Just as the rules may be interpreted broadly so as to hold non-state armed groups accountable, they may also be interpreted in a way that makes compliance with them feasible. After all, Common Article 3 encourages non-state armed groups, together with the state in question, 'to bring into force, by means of special agreements, all or part of the other provisions of the [Geneva] Convention[s]'. And these special agreements are considered a useful means through which respect for international humanitarian law can be ensured. 231 It simply cannot be that we are encouraging armed groups to bring into force law with which they are incapable of complying. 232 What this means, in turn, is that there has to be a certain 'shaping' of the norm. Let us take, as an example, the setting up of courts in internal armed conflicts. According to Common Article 3, the courts in question have to be 'regularly constituted '. to the real possibilities of the zone where the trial is held '. 236 Ultimately, as Marco Sassòli has noted, all the rules must be able to be complied with by both sides.
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D Revising the Methodology for Determining the Rules
Modelling on the law of international armed conflict has affected not just the substantive rules of the law of internal armed conflict but also the methodology by which those rules are determined. All our attention has been on materials relevant to the international armed conflict, namely the grand multilateral international humanitarian law treaties, customary international law, and states' military manuals. The very existence of materials concluded in, and particular to, internal armed conflict tends to be overlooked. For example, unilateral declarations issued by states in an internal armed conflict are rarely considered; bilateral agreements concluded between states and armed groups are ignored; and states' action plans on the disarmament, demobilization, and reintegration of child soldiers are omitted from consideration. These materials are sometimes played down by the international community because they are viewed as politically motivated, short-lived, or papering over real differences. At other times, they are simply overlooked, or forgotten about because rarely do they have a counterpart in international armed conflict. Thus, for example, our analysis usually commences with the Lieber Code of 1863, yet there are at least two important examples of ad hoc regulation which pre-date that instrument. The Tratado de Regularización de la Guerra of 1820, concluded during the Colombian war of independence, contains provisions on the treatment and exchange of prisoners of war, the treatment of the wounded and sick, burial of the dead, and treatment of persons living in occupied territory. 238 Along similar lines, the Instructions of General Dufour issued during the Swiss civil war of 1847 contain provisions on the treatment of prisoners and hostages, the wounded and sick, as well as the protection of religious property, and precautions against damage to property. 239 On occasion, these ad hoc instruments are noted and they do make an impact. The already mentioned Lieber Code was essentially a unilateral declaration issued by President Lincoln during the American civil war. 240 It has had a greater impact than anyone could have imagined, leading as it did to much of the early codification of international humanitarian law. The 22 May 1992 Agreement between the warring factions in the conflict in the former Yugoslavia has been utilized to varying degrees as the basis for criminal prosecution by the ICTY. 241 The ICTY Appeals Chamber in the Tadic´ Interlocutory Appeal on Jurisdiction did take bilateral agreements and states' unilateral declarations into account in reaching the conclusion that there was a body of international humanitarian law applicable in internal armed conflict. 242 However, these are very much exceptions to the general approach of their being overlooked.
If states' unilateral declarations, bilateral agreements, and the like are omitted from consideration, then those of non-state armed groups are ignored altogether. Yet there exist a vast number of such instruments, which together constitute a repository of rich information hitherto untapped. These instruments are of different sorts, and although there is not always a clear division between them, they usefully can be grouped along the following lines:
Unilateral declarations: Unilateral declarations usually take the form of commitments to abide by the Geneva Conventions and/or Additional Protocols. 243 However, they also include deeds of commitment, often on land mines and concluded under the auspices of Geneva Call, 244 as well as plans of action, usually on child soldiers and concluded under the auspices of the local UN field presence. 245 They also include unilateral declarations of adherence to Additional Protocol I purportedly pursuant to Article 96(4) of that Protocol. 246 Bilateral agreements: Bilateral agreements between a non-state armed group and the state against which it is in conflict on issues of international humanitarian law are sometimes concluded. 247 These include special agreements as envisaged by Common Article 3 but are wider than that reference. Bilateral agreements are also concluded between non-state armed groups and UN entities or humanitarian agencies, usually on issues relating to humanitarian assistance. 248 Codes of conduct: Much as states draw up military manuals, non-state armed groups draw up codes of conduct. 249 These do not relate solely to issues of international humanitarian law, but rules finding expression in codes of conduct often do map onto international humanitarian law prohibitions. Perhaps the classic code of conduct is that of the Chinese People's Liberation Army, a code which has been adopted since by several unrelated non-state armed groups. 250 Legislation: Again, just as states enact legislation, so too do non-state armed groups. This is particularly true of armed groups which are in control of territory or which act as de facto states. Such groups tend to have detailed penal codes; 251 others draft constitutions or issue legislation. 252 As with codes of conduct, much of this material does not contain reference to international humanitarian law by name, but through concepts contained therein. Others may be related to human rights issues or the protection of displaced persons. 253 Responses to reports of UN entities or human rights organizations: Armed groups sometimes respond to reports of UN special rapporteurs or reports of human rights organizations, challenging particular facts or interpretations of the law. 254 Given that states are encouraged to engage in such dialogue, 255 equally non-state armed groups should be encouraged to enter into a conversation with the relevant body, particularly where the response does not take the form of an outright and unreasoned denial. Press releases/other statements: Non-state armed groups have also entered the information age, maintaining websites. These contain inter alia press releases and other statements setting out the groups' position on various international humanitarian law issues. Statements may also be issued through other organizations. 256 The normative status of these instruments and this practice is unsettled. 257 Leaving that to one side, they must at the very least inform our interpretations of international humanitarian law. They can provide us with a sense of what has proved acceptable and in which areas there is contestation. We would realize, for example, that a prohibition on the use of land mines is acceptable to a great many armed groups, with 41 signing Geneva Call's deed of commitment and numerous others prohibiting their use through internal regulations and the like. 258 And we would appreciate that a particular area of disagreement surrounds which individuals may be targeted lawfully. The KLA, for example, expressed the position that 'all Serbian forces, whether the police, the military, or armed civilians, are our enemy '. 259 And the PKK has opined that it may attack members of the armed forces, contra-guerrilla forces, the intelligence service, the gendarmerie, and village guards. 260 Along similar lines, the NDF-P has taken the view that it may attack 'units, personnel and facilities belonging to' the armed forces, national police, paramilitary forces, and intelligence personnel. 261 For its part, the FMLN argued that it could capture mayors and members of the civil defence, and target military advisors. 262 Having regard to such practice would give us a far better sense of the state of international humanitarian law and the likelihood of compliance with particular norms. Greater resort to them in the methodology for determining the rules of the international law of internal armed conflict may also be in order. The regulation of internal armed conflict has come a long way. Prior to the 1990s, there existed little by way of regulation in conventional or customary international law. Things have changed almost beyond recognition in the two decades since. The changes have resulted from essentially three approaches -analogy to the law of international armed conflict, resort to international criminal law, and resort to international human rights law. Modelling on the law of international armed conflict has given rise to the identification of a whole host of norms applicable to internal armed conflict. The involvement of international human rights law and international criminal law has given rise to a fleshing out of these rules. The three together have generated what I have called an international law of internal armed conflict. Without the three approaches, it is hard to envisage the existence of such a body at all. It is still difficult to imagine coming so far in such a short a space of time.
However, we are now at a point where critique of the current law and existing approaches may prove useful. To date, our focus has been on the similarities between internal armed conflict and international armed conflict, as well as between international humanitarian law and other relevant bodies of international law. Yet there are important differences between these areas. The actors involved in an internal armed conflict are not identical to those who participate in an international armed conflict. And this difference has important consequences. Resort to other bodies of international law may ignore some of the differences in the ways in which those bodies are constructed and downplay the relationships between the relevant parties. Turning our attention to these differences is required if we are to move to the next stage of regulation, one which develops the law even further, but, more importantly, tailors the existing law to the particularities of the situation.
A wholesale reworking of the area is certainly not what is being argued in this article. Rather, what is being proposed is the need to take a step back in order to identify the difficulties with, and the gaps in, existing regulation. The internal armed conflict would be analysed so as to identify which of its aspects are still in need of regulation -territory under the control of non-state armed groups, and incentives for compliance with international humanitarian law being two obvious examples. Norms would be tailored to meet the particularities of the internal armed conflict. The core of the norm -the essence of the obligation -would remain intact but the norm itself would be shaped by the particularities of the internal armed conflict and the involvement of non-state armed groups therein. In particular, they would be rendered such as to make compliance with them feasible for the non-state armed group. For the majority of norms, it is likely that nothing would change; for others, the margins of the norm may be shaped to fit the situation; for still others, only the core may be applicable.
The methodology by which the rules are discerned may benefit from greater input by non-state armed groups or reference to other areas of law. At the very least, the materials emanating from non-state armed groups would inform the content of the rules and give us a better sense of the state of international humanitarian law from the perspective of non-state armed groups. Resort also would be had to other areas of the law which may inform the situation, such as the law relating to de facto regimes and unrecognized governments. More generally, we would develop our understanding of the workings of non-state armed groups and have greater regard to the practice of internal armed conflicts.
The international law of internal armed conflict bears a heavy burden, tasked as it is with regulating a situation which gives rise to many of the worst atrocities committed today. For it to meet this burden and live up to its promise, it is time to move past the broad-brush approach to regulation. The detail now needs to be filled in, and in a practical and realistic manner. It is to be hoped that with some tweaking, the international law of internal armed conflict can better meet its obligations.
